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New corn from old fields:

ministerial government, history and the law
I knew Lord Denning only as a famous judge into whose court my unrespectable practice at the Bar periodically brought me, and before whom, accordingly, I never won a case. I did, however, write his obituary for the Guardian and was able to steal a march on his other obituarists by including in it the occasion, to which my youngest daughter had alerted me one Saturday afternoon, when a 12-year-old girl who wanted to be a barrister was given the opportunity of trying her hand at advocacy on television.

Entering and taking his seat, fully robed, in a studio courtroom, Lord Denning listened gravely to her speech in mitigation of sentence on behalf of Little Noddy, who had pleaded guilty to knocking down PC Plod on a zebra crossing. “Noddy,” he said when it came to sentence, “You’ve been very naughty. We can’t have people knocking down police officers on zebra crossings. If it weren’t for the very good plea your counsel has made on your behalf …” and so on, without a millimetre’s deviation from his daily courtroom manner.

***

Taking reluctant leave of Toytown, I want to look this evening in historical perspective at ministerial powers and their relationship to the law. 

With somewhat artificial precision, Anson in his Law and Custom of the Constitution
 located the point at which the Crown ceased to govern through its ministers and ministers began to govern through the Crown in 1714 – the year when the monoglot George I came from Hanover to ascend the British throne. But Anson’s broad point is an important one: the process by which the settlement of 1689 had constitutionalised the monarchy and had at least begun to make it the political servant of Parliament became inexorable with the arrival of a monarch who could govern only through the agency of others.

So too in the sphere of law, a full century before George ascended the throne, Coke in the Case of Prohibitions, had told James I that his judicial function was not his own: it was exercised in his name solely by  his judges, and had been since the Norman Conquest. The case had been brought before the king by the Archbishop of Canterbury, who declared that scripture gave the king power to decide it; but Coke, with the backing of all English judges, held otherwise:

“A controversy of land between parties was heard by the King, and sentence given, which was repealed for this, that it did belong to the common law: then the King said, that he thought the law was founded upon reason. And that he and others had reason, as well as the Judges: to which it was answered by me,” - wrote Coke – “that true it was, that God had endowed his Majesty with excellent science, and great endowments of nature; but his Majesty was not learned in the laws of his realm of England, and causes which concern the life, or inheritance, or goods, or fortunes of his subjects, are not to be decided by natural reason but by the artificial reason and judgment of law, which law is an act which requires long study and experience, before that a man can attain to the cognizance of it: that the law was the golden met-wand and measure to try the causes of the subjects; and which protected His Majesty in safety and peace: with which the King was greatly offended, and said, that he should then be under the law, which was treason to affirm, as he said; to which I said, that Bracton saith, quod Rex non debet esse sub homine, sed sub Deo et lege.”

Coke’s stance cost him dear. A contemporary record describes the resulting confrontation in which, as Plucknett puts it, the king lost his dignity and Coke lost his nerve:

“his Majestie … looking and speaking fiercely with bended fist offering to strike him, which the Lord Coke perceiving, fell flatt on all fower.”

Bacon would have enjoyed the symbolism of the judicial lion being ordered back under the throne. So would Dr Cowell, professor of civil law in Oxford, who in 1607
 wrote: “I have heard some to be of opinion that the laws be above the King”, but asserted unequivocally that the king “is above the law by his absolute power; he may alter or suspend any particular law that seemeth hurtful to the publick estate.”

But history was on Coke’s side. Plucknett
 characterises Coke’s mind as “essentially mediaeval”; but Coke for his part wore this as a badge of honour: 


“Out of the old fields,” he wrote, “must come the new corne.”

Like other forward-looking jurists of the Jacobean years, Coke was able to reach back, past the autocratic regimes of the Tudors and the house of York, not only to Bracton in the mid-13th century but to Henry VI’s great chief justice Sir John Fortescue who, writing in the mid-15th century
, had said that it was “not customary for the kings of England to sit in court or pronounce judgment themselves; and yet they are called the king’s judgments”. Fortescue’s 19th-century editor Andrew Amos made the significant point that this was prophetic not only of Coke’s stance on the power of adjudication in the Case of Prohibitions but of the larger principle, which did not reach fruition until the 18th century, that “the king can do nothing in his public capacity without the agency of some responsible minister”. 

The Bill of Rights (as Chief Justice Pratt pointed out in Entick v Carrington, to which I shall be coming) said nothing about departmental government or ministerial responsibility. But the logic of the 17th-century settlement was that the expansion and division of governmental labour would continue to develop, as it did. Nor was it necessarily within the logic of the 1689 settlement that ministers in carrying out the functions of government would be answerable to Parliament, of which they did not even have to be members, or to the courts, which like themselves were delegates of the Crown. 

I want to suggest that, in this historical situation, perhaps the major constitutional achievement of the 18th century was to establish that ministers, albeit representing a co-ordinate and increasingly powerful limb of the state, were answerable politically to Parliament, whether in person or through a member, and legally to the courts: in other words, that sovereignty within the state was not triangular but bi-polar.

It was the political upheavals of the 1760s which crystallised this distinction between power, which ministers were exercising energetically, and sovereignty. Bacon, you will recall, had warned the judges against checking or opposing “any points of sovereignty”; but where sovereignty resided within the state was still being determined. By sovereignty, here, I mean the right to have the last word, a right which the conflict and settlement of the 17th century had resolved into Parliament’s authority to speak the final word on what the law was to be, and the judges’ authority to speak the final word on what the law was.  The events of the 1760s were violent, messy and complicated, and many of their consequences were unintended by any of the participants. But the law which emerged from them was dramatically clear.

If you want a cynical but reasonably truthful overview of the political and religious vicissitudes that England had gone through between the later Stuart and the Hanoverian monarchies, you could do worse than recall the once well-known ballad of The Vicar of Bray. We don’t know the author of the song, but one thing that we do know is that its fictitious vicar, who held his living from the later 17th to the early 18th century, was based on a real 16th-century Vicar of Bray in Berkshire (now best known for the heterodox Fat Duck) who had managed to keep his living and his head through the successive reigns of Henry VIII, Edward VI, Mary Tudor and Elizabeth.

In good King Charles’s golden days 

When loyalty no harm meant

A zealous High Churchman was I

And so I got preferment.

To teach my flock I never missed

Kings were by God appointed

And cursed were they who dared resist 

Or touch the Lord’s anointed

And this is law that I’ll maintain

Until my dying day, sir,

That whatsoever king may reign

I’ll still be the Vicar of Bray, sir.

When royal James possessed the crown

And Popery grew in fashion

The penal laws I hooted down

And read the Declaration
.

The Church of Rome I found would fit

Full well my constitution

And I’d have been a Jesuit

But for the Revolution.

When William was our king declared

To ease the nation’s grievance

With this new wind about I steered

And swore to him allegiance.

Old principles I did revoke,

Set conscience at a distance,

Passive obedience was a joke, 

A jest was non-resistance.

When gracious Anne became our queen,

The Church of England’s glory,

Another face of things was seen

And I became a Tory.

Occasional Conformists base

I blamed their moderation

And thought the church in danger was

By such prevarication.

When George in pudding-time
 came o’er

And moderate men looked big, sir

I turned a cat-in-pan
 once more

And I became a Whig, sir;

And this preferment I procured

From our new faith’s defender

And almost every day abjured

The Pope and the Pretender.

The illustrious House of Hanover

And protestant succession

To these I do allegiance swear -

While they can keep possession.

For in my faith and loyalty

I never more will falter

And George my lawful king shall be –

Until the times do alter.

And this is law that I’ll maintain

Until my dying day, sir,

That whatsoever king may reign

I’ll still be the Vicar of Bray, sir.

The major shift that I want to look at this evening is the corralling by the courts in the mid-18th century of growing and often oppressively used powers of the Hanoverian monarchs’ ministers. The famous lawsuits of the 1760s had not one but, as we shall see, two effects of historic importance. One was to inhibit the use of executive power to intimidate dissenters and suppress free expression, a development which has continued to resonate worldwide, from the first amendment to the Constitution of the United States to article 19 of the Universal Declaration of Human Rights. The other, less frequently remarked, was to establish that ministers, and through them executive government, are answerable to the law. Contemporary criticism of judicial review continues to misunderstand or, more culpably, to ignore the critical difference between, on the one hand, the sovereignty of Parliament and, on the other, the amenability of ministerial government both to political oversight in Parliament and to legal oversight in the courts.

Let me turn, then, to some of the events which in the third quarter of the 18th century revolutionised the constitutional position of ministerial government and made it clear that, despite its great power, government did not possess either legal or political sovereignty. As Lord Bridge, himself a former standing counsel to the government, was to say little more than two decades ago
:

“In our society the rule of law rests upon twin foundations: the sovereignty of the Queen in Parliament in making the law and the sovereignty of the Queen’s courts in interpreting and applying the law.”

John Wilkes, at least in the severe eye of history, though not in the eyes of the Georgian crowd, had very little to commend him. A rake who had married money, he was a gifted demagogue to whose lips the word “freedom” readily sprang but whose principles extended little further than repeatedly calling for war with France and with Spain. In 1757 he secured election to Parliament by the customary means of bribing the 40-shilling freeholders who were Aylesbury’s only voters, a process which he complained had cost him some £7,000. With Charles Churchill in 1762 he founded and began to co-edit the North Briton, a periodical counterblast to the Bute administration’s weekly journal, the Briton, which was being edited by Tobias Smollett. The North Briton ran to 45 issues between June 1762 and April 1763. It was issue no. 45 which led to the closure of the paper and changed the course of history.

The North Briton, like Wilkes himself, was short on policy but long on vituperation of the government, of Lord Bute personally and of the Scots he had brought into his administration.  When Bute finally resigned in April 1763, it looked as if issue 44 of the North Briton, which had come out 9 days earlier, was going to be its last. But a week after Bute’s resignation the King opened Parliament with a speech, written (as it still is) by his ministers, which aroused the ire of Wilkes and his friends by its support for the terms of peace which were being negotiated with France. The leading article (its authorship is still uncertain, though it may well have been Wilkes’ work) took care to attribute the king’s speech to his ministers but went on to denounce “the most odious measures and the most unjustifiable public declarations from a throne ever renowned for truth, honour and an unsullied virtue.” 

This was too much for the new prime minister, George Grenville, and his Secretary of State Lord Halifax. With the advice of the Treasury Solicitor, Philip Carteret Webb, they decided that the publication was a seditious libel and set out to close the North Briton down by issuing a warrant for the arrest of its authors, printers and publishers – a general warrant, in other words, of a kind which appears until then to have been issued regularly by ministers ex officio. Having issued it, the ministers ordered the King’s Messengers to arrest George Kearsley as the publisher and Dryden Leach and Richard Balfe as the successive printers of the paper. Interrogated before the Home Secretary, they named Wilkes as the editor of issue 45. The Law Officers advised that if Wilkes was also the author of the article he would not be protected by parliamentary privilege, and he was accordingly arrested. 

The usefulness of a general warrant to an irritated government was now plain. In all, 45 individuals were arrested under the North Briton warrant. It enabled limitless speculative searches to be undertaken and was a great deal more convenient than having to find reasonable grounds for arresting a named individual. It is now known that a general warrant in the same terms had been drawn up, though not issued, in November 1762 after publication of an earlier number of the North Briton; and the Treasury Solicitor’s private notes, which have survived, show that he advised specifically against naming Wilkes in the warrant issued after the publication of no. 45.

Whether thanks to Wilkes’ self-confidence or to hesitancy on the part of the Messengers, Wilkes was allowed, before being formally arrested, to go Balfe’s printshop, where he destroyed the manuscript of no.45 and took no. 46 off the press. He then accompanied the messengers, in a sedan chair, the few yards to Lord Halifax’s house, where he refused to answer any questions. Meanwhile his lawyers were applying for habeas corpus to the chief justice of the Common Pleas, Sir Charles Pratt, later Lord Camden. The chief justice granted a writ requiring the Messengers who had arrested Wilkes to justify his detention; but because Wilkes was now in the hands of the Secretaries of State, a new writ was needed. While it was awaited, Halifax had his house ransacked. Finally a fresh writ of habeas corpus secured Wilkes’ production before the judges at Westminster Hall. With a sympathetic audience packed into the court, Wilkes took the opportunity to make a rousing speech on his own behalf before his counsel, Serjeant Glynn, was able to get a word in edgewise. Unlike Wilkes, who had taken the point that general warrants were illegal the moment he was arrested, Glynn did not at this stage raise the issue. But he succeeded in his submission that it required a breach of the peace to defeat an MP’s immunity for things done outside the House, and the court agreed that there was no breach of the peace here.

While the Law Officers debated whether to take the case against Wilkes to the King’s Bench, where they thought (mistakenly as it turned out) that Lord Mansfield might be better disposed towards the government than Pratt evidently was, Wilkes struck first. He issued proceedings against Halifax and his underlings for trespass and assault, starting a small avalanche of successful claims. In July 1763 – litigation moved at a decent pace in those days – William Huckle and 13 other printers were awarded a total of £2,900 in damages for trespass, assault and false imprisonment. An attempt to set aside the £1,000 that the jury had awarded Huckle gave the Court of Common Pleas the opportunity, in refusing the application, to point out that the fact that the Messengers had treated the plaintiff “very civilly … with beefsteaks and beer” did not mitigate the gravity of the government’s “exercising arbitrary power, violating Magna Carta, and attempting to destroy the liberty of the subject”. 

In December 1763 Wilkes was awarded £1,000 against the under-secretary of state Robert Wood for trespass to his house and papers; and in separate proceedings in 1765 Dryden Leach recovered £400 against the King’s Messengers who had mistakenly arrested him as the printer of issue no.45. (Burrow’s report of his case bears the shortest headnote in the entire body of law reports: “General warrants illegal”.) But the greatest and most enduring of the cases, because the most fully reasoned, was the case brought on the back of the others by the Rev. John Entick, against the four King’s Messengers of whom Nathan Carrington happened to be the first-named. 

Entick had not been arrested over issue 45 of the North Briton at all: his home had been raided the previous November under a general warrant, likewise issued by Lord Halifax, for the arrest of the editor, printers and publishers of a Whig journal called the Monitor. It was the early victories of Wilkes and others following the North Briton raid that prompted Entick to bring his own claim. Heard in 1765, it gave the Court of Common Pleas the opportunity which the chief justice had wanted to deliver a fully thought-out judgment on fundamental questions of personal liberty in the post-1689 state. One result was that, by the time, in 1769, that Wilkes’ own action against Lord Halifax came on for trial, the illegality of the general warrant was firmly established and the only surprise – at least to Wilkes’ supporters – was that the jury awarded him only £4,000 in damages.

Entick v Carrington is a decision of historic importance for more than one reason. Two of them stand out clearly in the judgment of Lord Camden, as Chief Justice Pratt had now become; but there is a third one which I will suggest is visible only in retrospect.

The first major issue was whether the king’s ministers possessed any legal power to issue arrest warrants or search warrants, as they had evidently been doing for many years. The second was whether in any event it was lawful to issue a general warrant – that is to say, a warrant which left it to the constable or officer to whom it was addressed to decide where to search or whom to arrest.

Lord Camden’s account of how the Royal Household’s secretaries had come to exercise large state powers is knowledgeable and important.  So are his reasons for holding that a secretary of state as a privy councillor possessed no power to authorise arrests (except collectively in council in cases of treason); nor did a minister possess the constitutionally distinct status of a justice or conservator of the peace; nor could long practice give colour of law to an illegal assumption of power; nor did state necessity require it.  

Secondly and in any event, nothing in precedent or principle could in the court’s view justify the use of a general warrant. There was authority, some of it deriving from the great chief justice of the post-1689 generation Sir John Holt, and there was practice, some of it longstanding and previously unchallenged, both of which ran quite strongly in the opposite direction and which the Common Pleas could perfectly well have adopted in order to validate Halifax’s warrant. That they refused to do so, and that instead they reasoned compellingly to an opposite conclusion, has had implications of enduring importance for our constitution. The courts, taking a critical step in the developing separation of the state’s powers, made it clear that it was the job of the justice system, not of politicians, to enforce the law: justices of the peace (this was well before the creation of organised police forces), but not ministers, had the power to order search and arrest, and then only of named premises or persons. As recently as this year the New Zealand High Court has reasserted the common law’s objection to general warrants, holding the warrant used to raid the home of a well-known internet maverick accused of breaching US copyrights to be void for its lack of specificity.

The third implication of the North Briton cases is a negative one. Until the Crown Proceedings Act 1947 the Crown, at least in England and Wales, could not be sued in tort. But in none of the North Briton cases did any defendant, from the Secretary of State down, attempt to shelter behind the throne – that is, to submit that because the sovereign was beyond the reach of the law of trespass and assault, so were his ministers. Lord Halifax dragged out Wilkes’ lawsuit against him until 1769 by seeking to plead his status as a peer; but he did not attempt to invoke his office as a minister of the Crown. When Wilkes’ case reached the Court of Common Pleas, the new chief justice, Lord Wilmot, told the jury:

“The law makes no difference between great and petty officers. Thank God, they are all amenable to justice, and the law will reach them if they step over the boundaries which the law has prescribed.”


The amenability of ministers of the Crown to legal process did not become a discrete issue again until 1990 when it was raised by Treasury counsel in the case of M v Home Office. Yet, in between, a striking opportunity had occurred to take the point. The governor of Jamaica, Edward Eyre – the Queen’s own representative in the colony, with plenary legislative powers – in 1865 put down a local rising with appalling brutality and was sued in this country for some of things he did in the course of it. He pleaded in his defence an act of indemnity to which, as governor, he had set his own hand in order to immunise himself from lawsuits or prosecutions arising out of the revolt. But, although represented and advised by a future Lord Chancellor, Hardinge Giffard QC (later Lord Halsbury), Eyre never attempted to argue that as the Queen’s alter ego he was beyond the reach of the law.

It was not until the late 20th century that this was attempted. By then some of the lessons of the North Briton had faded in the bright light of the expanding Victorian state and of Disraeli’s near-deification of Victoria as Queen-Empress, giving rise to a largely unspoken belief, despite Dicey’s famous assertion to the contrary, that not only the monarch but her ministers stood above the general law. Even then, the courts gave short shrift to any notion of a general Crown immunity. In 1889, for example, a 17-year-old weaver from Coventry named Thompson had the bad luck to be mistaken by a policeman for a 24-year-old naval deserter named Floyd and was given 90 days in the glasshouse. The captain of marines who turned up at the law courts in the Strand without either the writ of habeas corpus which had been served on him or any intelligible explanation of why Thompson was still in custody was formally committed to prison for contempt. His counsel, evidently unnerved by an irate divisional court, did not attempt to take the point that as a bearer of the Queen’s commission his client was beyond the court’s reach; neither did the court itself take the point.

A hundred and one years later, on 23 September 1990 a young Zairean teacher named Makunsa Mbala, who had helped to organise public protests against the regime of General Mobutu and had been arrested and tortured in consequence, arrived in the UK and sought asylum. The Home Office disbelieved him, but a medical report from the Medical Foundation for the Care of Victims of Torture confirmed the likelihood that his condition was the result of severe beatings. The courts initially declined to intervene, but a newly instructed solicitor, the able and dedicated David Burgess
, took the view that the case had not been correctly presented and issued a fresh claim for judicial review. An emergency application to Mr Justice Garland late on 1 May for permission to bring the claim was adjourned on what the judge understood to be the Home Office’s undertaking that Mbala would not be removed from the UK in the meantime. By this time, however, Mbala was on a plane waiting to leave Heathrow for Kinshasa, and the Home Office’s officials failed to take him off. The plane made a stopover in Paris, where it was on the tarmac for nearly 3 hours; but again nothing was done to return Mbala to London. Towards 11 that night the plane took off for Kinshasa where, next morning, the accompanying Home Office officials handed him back to Mobutu’s police along with a holdall in which they had thoughtfully packed a copy of his asylum application.

Meanwhile David Burgess, having found out what was happening, had alerted Mr Justice Garland at his home. In the small hours the judge wrote out an order directing the Home Secretary to arrange for Mbala’s immediate return to the jurisdiction of the court. His order was delivered at dawn to the Home Office. It gave permission to apply for variation or discharge later that morning, but this was not done. Instead, in the belief that the order had been made without jurisdiction, arrangements which had meanwhile been made for Mbala to return to London on the next flight were cancelled, and an application was made next day, 3 May, to discharge the injunction. This the judge did on the footing of a passage of Lord Bridge’s judgment in Factortame which suggested – on the basis of very brief argument on a point raised late in the case – that injunctions could never be made against the Crown.

It seemed to me, when David Burgess brought me in as leading counsel, that whether or not the order had been properly made (Lord Bridge’s dictum in Factortame was eventually held to have been mistaken), the High Court was constitutionally a court of unlimited jurisdiction whose orders were valid until they were revoked. It followed that the Home Secretary, who had known of the order since he arrived at work on the morning of 2 May, had committed a contempt of court by not bringing Mbala back on the next flight and by cancelling the arrangements for his return. Four days later we issued proceedings to commit him to prison or to fine him for contempt of court. On the day the application was listed for directions, while counsel were arranging their papers before the judge came into court, a man in a black suit with huge hands who had been pacing round the back of the court came over to me and asked me if I could point out the malefactor to him. It was the court tipstaff getting ready to finger the Home Secretary’s collar.

In the event the Home Secretary was held, first by a majority of the Court of Appeal
 and then by a unanimous House of Lords
, to have been guilty of contempt of court; but he was spared any penalty because he had been acting on advice. Makunsa Mbala was not so fortunate. Some months later he escaped again to Nigeria, from where he managed to telephone David Burgess’s office. It was lunchtime, and the telephonist had to ask him to call back. David made arrangements for a flight and waited for Mbala to call. But he never did. We still don’t know what happened to him. Nigeria was not a party to the refugee convention and sent almost every African asylum–seeker home. Mbala’s chances of survival in the hands of the Mobutu regime were not high. 

But the young Zairean teacher had changed our constitutional law and our legal history. After the Court of Appeal’s decision in his favour, both my opponent John Laws and I went on the bench and the brief for Mbala, on the Home Secretary’s appeal to the House of Lords, was taken by Sir Sydney Kentridge. The decision he secured made it clear that ministers of the Crown and their executive departments answer to the courts not as a matter of grace or of courtesy but as a matter of constitutional and legal obligation. Sir William Wade described the case as the most important decision of our courts for over 200 years – the time, in effect, since the North Briton cases. The full reasons for the decision are spelt out in the speech of Lord Woolf, himself a former standing counsel to the Crown; but one can settle for Lord Templeman’s brief concurring speech in which he set out in words of one syllable the modern constitutional position and pointed out that the Home Secretary’s stance, were it correct, would reverse the result of the Civil War. There are no doubt people who would still like to do this; but, as even a sketchy knowledge of history will confirm, it would return us not to an imagined tranquil age of benign absolutism but to a seething quarrel between monarch, parliament and judges about where state power lay.

It is a quarrel which erupted in practice in the days of Coke and Bacon and was resolved in theory by the great historic compromise which concluded the struggles of the 17th century. But it has not gone away, only changed its shape. The upheavals of the mid-18th century, which I have spent time on tonight, brought about one such set of changes. The years since have brought others, as new corn has grown in the old fields. Through them all, Bacon’s dictum that the judges should be lions, but lions under the throne, has been a reminder that judicial supremacism is not exactly a new issue. But perhaps those who worry today about the problem – if in truth it is a problem – of judicial penetration of politics should be worrying at least as much about the political penetration of justice.
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